STATE OF CALIFORNIA JOHN CHIANG
FRANCHISE TAX BOARD - Legal Department Chair
PO Box 2229

Rancho Cordova, CA 95812-2229 BETTY T. YEE
Telephone (916) 845-3307 Member
FAX (916) 845-3191

MICHAEL C. GENEST
Member

okkkkk July 17, 2007
Fkkkkk Chief Counsel Ruling 2007-3

*kkkkk

*kkkkk

*kkkkk

Re: Request for a Chief Counsel Ruling on Behalf of ******
Dear ******:

In your correspondence dated ****** you requested advice from the California Franchise
Tax Board (the "FTB"), in the form of a Chief Counsel Ruling, regarding a series of
transactions (the "***x*xikkix krkkikkrax) " involving sections 332, 351, 355, and 368 of the
Internal Revenue Code of 1986, as amended (the "Code" or "IRC")*, and certain other
provisions of the Code, California's conformity thereto, and the application (or lack
thereof) of section 19774 of the California Revenue and Taxation Code (the "CR&TC") to
Certaln Of the *kkkkkkkkkk **********.2

FACTS

A. Federal Procedural Background

Fkkkk | kekkkkek dkkkkk @ *RRRRR corporation (“Heeeeerny “submitted a private letter ruling
request (the "IRS PLR") to the Internal Revenue Service (the "Service" or "IRS") with
respect to the *kkkkkkkkk by *kkkkkkkk Of a” of the StOCk Of kkkkkkk kkkkkkk kkkkkkk (“***” OI’
"**********"), a *kkkkk COFpOI'atIOI’], **********(the “**********”)'3 On **********, the SerVICG
issued a favorable IRS PLR to Taxpayer, in which it ruled, among other things, that the
Feekkeekkk qualifies for non-recognition treatment

under IRC sections 355 and 368 of the Code. A copy of this IRS PLR has been
provided to the FTB in connection with this Chief Counsel Ruling.

L All “Treas. Reg.” references are to the final regulations promulgated under the Code as enacted
on January 1, 2005.

2 All CR&TC references are to the California Revenue and Taxation Code in effect as of the date
of this Chief Counsel Ruling.
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B. Lack of Conformity with Recent Federal Legislation

IRC section 355(b) provides that, immediately after a ********** hoth the *****kre*
corporation and the ********** corporation must be engaged in the active conduct of a
trade or business. Such trade or business must have been actively conducted for the
five-year period ending on the date of the ******x**** gnd must not have been acquired
within such five-year period in a transaction in which gain or loss was recognized in
whole or in part.*

As stated above, the Taxpayer received an IRS PLR in which the Service ruled, based
on certain representations made by the Taxpayer, that the ********* j|]| constitute a tax-
free reorganization under sections 368(a)(1)(D) and 355. Under federal law, as reflected
in the IRS PLR, ******x** g nermitted to satisfy the IRC section 355(b) active trade or
business requirement indirectly through the active conduct of a trade or business by one
or more of its affiliates. This is because section 202 of the Tax Increase Prevention and
Reconciliation Act of 2005 (P.L. 109-222) (“TIPRA”) effectively replaced the “holding
company” test in IRC section 355(b)(2)(A), as in effect prior to TIPRA, with a test that
permits a ***xx*kxx gp xkkkxkkkk corporation to indirectly satisfy the “active trade or
business” requirement of IRC section 355(b)(2)(A) if the “separate affiliated group” (of
which the *****xxxk gp xxkkkkekx corporation is the common parent) is engaged in the
active conduct of a trade or business. As a result, ********* would be treated for federal
income tax purposes as having satisfied the five-year “active trade or business”
requirement of IRC section 355(b)(2)(A), by reason of IRC section 355(b)(3), without the
*eekkkekk of a subsidiary engaged in an active trade or business.

As of the date hereof, California has not conformed to, or adopted for purposes of
income and franchise tax laws (in the CR&TC), the amendments to IRC section 355(b)
made by section 202 of TIPRA. Thus, absent the ******** of g subsidiary engaged in an
active trade or business, ******** \ould not satisfy the IRC section 355(b) requirements
in effect prior to TIPRA and currently adopted by the CR&TC. This is because, at the
time of the *****rxxkx xkkkrkkkx \would not be engaged directly in the active conduct of a
trade or business, nor would it satisfy the “holding company” test of IRC section
355(b)(2)(A) as in effect prior to TIPRA. As such, in order to qualify the ****¥****** 55 gn
IRC Section 355 nonrecognition transaction for California franchise tax purposes, it was
necessary for *kkkkkhkkk to |IQUIdate kkkkkk kkkkkhk kkkkkk ******’ *kkkkk ("****** ")’ as descnbed
in D. 1, below, in order to become directly engaged in the active conduct of a trade or
business and satisfy the requirements of IRC section 355(b) for California franchise tax
purposes.

C. Corporate Background and Capital Structure

* See generally IRC §355(b).
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1 kkkkkkkkk

Frekkkkk is a publicly traded ek Fikkkikk kit firm that, through its subsidiaries

and affl|lateS, kkkkkkhkk khkk kkkhkkhkkhk kkhk kkhkkkhkkhkk kk k kkhkkhk kkhk kkhkkhkkhkkhkhkk kkkkk k% kkkkkkk k%%

kkkkkkkkhk khkkhkkkhkkkhkk kkkkkkhkkhkkhkk k)khkkhkkhkkkhkkhk )hkkhkkhkkhkkk kkkkkkhkkhkkhkk kkk kkkkkhkkhkkhkkk  khkkkkhkkkk k%%
’ 1 .

kkkkkkhkkhkk kkkkkkkkkkkk kkkkk ***,**** kk kkk kkkkk kk hkkkkkk kk kkkk kkk kkk kkkkkkkkkhkkk kkkkkkkkk
kkkk kkkk kk kkkk  kkkkkkkkk kkkkkkhkk kkk kkkkkhkkkhk kkhkkk kkk ********9:*** *k kkk kkkkkk kkkkkkkkk kkkk
kkk kkkkkkkk kkkkkhkk kkk kkkkkkkk kkkkkkkkkk kkk kkkkkk ******’ k*kk kkk kkkkkkkkk kkkkkkk kk ******’ '
kkkkhkk kkkk kkkk kkk kkkkk kkkkk kkkhkkhkkhkk kkkhkkkhkk  kk kk kkkkkkkkkhkkk kkhkkhkkhkkhk kkhk kkkkk kkkkkkhkkik
******;c**- * ***'I:*** kkkkkkkkkkkk kkkkk kkk kkkkkkkkk kkkkkkkkkk *****Zk*** kkkkkkkk kk kkk

kkkkkkhkkhkkhk kkkkkkkkkhk kkhk kkhkkhkkhkk kk kkhkkhkkk k kk kkk kkkkk kkkkkkk kkkkkk kkkkkkk

FhieRkRRR IS @ MR corporation and the common parent of a group of corporations
filing a consolidated federal income tax return. ********* j5 an accrual-basis taxpayer
with a taxable year ending *****xx* *x - xkkixkkix gnd its affiliated entities file a
California franchise tax return on @ ¥k skt otttk sk

" . . . . * *
*kkkkkkkkkk bUSIneSS Con3|sts of *kkk bUS|neSS se mentS. kkkkkkk kkkkkkkk kkkkk kkkkk
)
kkkkkkkkk *kkhkkkk kkhkkkkkhkkkk and *kkkkkkkk kkkkkkkkkkk kkkkkk kkhkk kkk kkkkkkkkkhk kkkkkkkkx
’ .

H n my H H . H %
business (the "****x xkxixkt) includes the following units: (i) *r*k wkkiokkkk okdkkok sk
kkkkkkkkhkk kkkkk kkk kkkhkk kkkkkhhkkk kkkkhkhkk kkkkhkkhkkk kkk kkkkkkkk: (") kkk kkkkk kkkkkk k khkkkkkk k%

) b
kkhkkhkkhkk kkk kkkhkk kkkkkk kkkkkkhkkhk kkhkkhkkhkkhk kk *kk hkkhkkhk kkhkkkk- (|||) *kkkkkkkkkkkkhkkhkkkhkkkk
b
(“******”) *k kkkkkkkkk kkkkkk kkkkkkkkkhhkkkhkk kkkkkkk- k)% (IV) kkkkkkkkkkkkkkhkkkkkkkkkkkkkkk
) b
("****") kkkkk kkkkkkkk kkkkkk kkkhkkhk_kkhkkhkkhkk kkhkkhkkhkkhkkkhkhkkhhkhk kkk khkkk khkkhkk hkkhkk k% *kk kkhkkxk
k) k)

*kkkkkkk

2. *k%k (**********)

*kkkkkkkkk Was incorporated In the State Of *kkkkk On **k*k*% **’ ****’ as *kkkkkkkkk
Frekkkkkkkekkkek - After a series of name changes, on ***** ** *xk jtg name was
changed to ***,

Freeekkkxk | through its subsidiaries, is engaged in the conduct of ¥k sk
wxkkk > Eor purposes of this ruling request, **+*xxx || rely upon a portion of the
*kkkk kkkkkk Conducted by kkkkkkk kkkkkkk kkkkkhkk kkkk (“*'k*****”) a WhO”y-Owned
subsidiary of ******k*x gnd a disregarded entity for federal income tax and

® Prior to the Pre-Distribution Restructuring Transactions, portions of the *t*tkktkkkiirx \yare
conducted by certain U.S. and non-U.S. subsidiaries of *****x*xxxkx that were not directly or
indirectly owned by ******xxkxx - Ag described below, in connection with the Distribution, these
subsidiaries (or, in the case of one non-U.S. subsidiary, those of its assets and liabilities
associated with the ****xkkkkkrkkxkiix) were transferred to *****x**xkxx* nrior to the Distribution.
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California franchise tax purposes,® to meet the active trade or business
requirement of IRC section 355(b).

*eekkkekk* has only a single class of common stock outstanding. At the time of the
Fhikkkkkkk ] ¥Rk shares of ¥ xkkakk’s common stock were owned by ***xxkkk
AS deSCI’Ibed below’ prIOT to the **********’ kkkkkk kkkkkk kkkkkkkkkk ********1 ***.
("*****") merged |nt0 *kkkkk kkkkkk kkkkkkk **********’ *kkk ("*********")’ Whel’eupon
Fikkeeeek distributed the stock of *rxxrrkkik g skkkkkkrx \yith the result that ***xxxxxx
was treated as owning all the shares of ******+** for federal income tax and
California franchise tax purposes at the time of the **x**xxxkx

3 kkkkkkkkkkkkkkkkkkkkkkk

*ekk was incorporated in the State of ****** gn ***xxkkiikkirkx — |n gddition to
OWn|ng the StOCk Of *kkkkkkkkk prlor to the kkkkkkkkkkkkkk kkkkkkkkkhkkk kkkkkkkkkkkkk
(defined in D.1. below), ***** held all of the outstanding stock of the following
companies:

(I) kkkkkk kkkkkk kkkkkkk kkkkkkkhkkkk (“****”)' a *kkkkk COl'pOfatIOI’l, Wthh |S

principally engaged in the business of

kkkkkkkkkkkkkkkkkkkkkkkhkkkkkkkkhkkkkhkkhkkkkkkkkkkkkhkkkhkkhkkkhkkkkkkhkkkkhkkhkkkkkkkkkkkkhkkkkkkkkkk

kkkkkkkkkkkhkkhkhkkkkkkkhkhhkhkhkhkhhkhkkkkhkhhhhhkhkhkkkkkkkkkrk: an d
)

(”) kkkkkk kkkkkk kkkkk (“****”)
H
kkkkkkkkkkkkkkkkkkkhkkhkkkkkkkkkkkkkhkkkkkkkkkkkkkhkkhkkkkkkkkkkkkkhkkhkkhkkkhkhkkkkkkhkkhkkkkkkkk

kkkkkkkkkkkkkkkkkkkkkkkkx

PI’IOI’ to the kkkkkkkkkkkkhkkk hhkkkkkkkhhhhkk kkkkhhkkkhkhkkkhkhk *kkkk had held the Stock Of *kk*k
Since *kkkkkkkkkkkhkkhkkk and the Stock Of *k*k*k Since *****************. Both *kk*k and
*rEk were previously owned by **rxxxkxkk - xekkk glso held other assets, including
cash, a portfolio of *****x*xxkkxkix " intercompany receivables and preferred stock of
*kkkkk kkkkkhk khkhkkkkkhkhkkkhkhhhkkhkhkhk khhkkkkhhkkkhkhikk ("****") a *kkkkk COI’pOI’atIOn *kkk haS *kkkk
outstanding preferred shares, all of which were owned by *****. Prior to the
*kkkkkkkkkkkhkhk hhkkkkhhkkkkhhhkk kkkkkhhhkhkhkhkkik *kkkk had outstandlng a Slngle Share Of |tS
single class of common stock, which was owned by ******+** g disregarded entity
owned by *********_7

® Prior to **++x xx +xxx the husiness currently conducted by ****+** was conducted by

********~k~k***************************, a *kkkkhkkk Corporatlon On ***************’ *kkkk was Converted
into a limited liability company under *******x*x+x " gand was renamed ******xx,
"In a transaction separate from and occurring prior to the Restructuring Transactions, *** of the

**6% then outstanding preferred shares of ***** owned by ****** were redeemed in exchange for a
cash payment of ******xxkkxk lagying ***** gutstanding preferred shares.
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D The Fhkkkhkhhxh FhkxrdrrrxS

1 kkkkkkkkkkhkkkhkk kkkkkkkkkkhkkhkkhk kkhkkkkkkkkkkkkkkk

To accomplish the germane corporate business purposes of the ********x* gnd to
otherwise facilitate the ****¥xrxkx ekkikix hag undertaken the following transactions
before Consummatlon of the *kkkkkkkkk (the Wkkkkkkkhkkkhkkkhkkkhkk kkkkkhkkhkkxk **********").9 The
wrrxkekenk \was preceded by a series of internal #r#xsxsirix sxkxnrinx 10 inclyding (i) the
*kkkkkhkkk Of kkkkkk kkkkkk kkhkkhkk ("***") kkkkkkkkkkhkkkhkkkkkkkhkkhkkhkkhkkhkkhkkkhkkkkkhkkhkkhkkhkkhkkkkkkkkkkhkkhkkkx
(the ki **********") a Serles Of Intel'na| **********S (CO||€CtIV€|y the Ukkkkkkkkhkk **********”)
intended to effect the separation of ***x#kkik dkikk dkkkkk [y thg *akkiek dkkkkkkk from
*********’S Other *kkkkkkkkk and the transfer Of the *kkkk kkkkkk kkkkkhkhkikhk- (“) the *kkk*k merger
Of **¥¥* g *xkkkk corporation, with and intg (“*****xxxx7) g *+*+x* limited liability company
that is wholly owned by ********* gnd a disregarded entity for federal income tax and
California franchise tax purposes, and (iii) a merger of ***** g ***xxkkxxcorporation, with
and Into kkkkkk kkkkkk kkkkkkkhkkkkkkkkkhkkkkkkkk (“****** ****”) a nery formed *kkkkkkk ||m|ted
liability company that is wholly owned by ********* gnd a disregarded entity for federal
income and California franchise tax purposes (the “**x *kkikkkixm) = The *xx dkkkkkiek the
*kkkkkhkkhkk ***********’ the *kkkk ******’ the *kkkkkkkhkk (aS deflned |n STEP 5 belOW) and the
Freeekkkxx (@s defined in D.3. below) collectively will separate *****xxkk - sdkkkk sddkkxx from
Fhiekkkkk ther businesses.

The #ssskk sk koo consist of the following set of transactions: ™

STEP 1 kkkkkkhkkhkk kk kkkkhkkhkkkk kk kkhkkk kkkkkkk

On Frrekkkkkeek ke declared a cash dividend to ***** in the amount of
***********’ Wthh was pald on ***************. On *************1 *kkkkkkkkk declared and pald
a ¥k cash dividend to ¥+ consistent with ********** capijtal requirements

at the time of the ****kkkiix,

O n kkkkkkkkkkkkk *kkkkkkkkkk d eC | are d a d ivi d e n d payab I e to *kkkkkkkk (th e fkkkkkkkkhkk
*********”) . P ursu ant to th e kkkkk kkkkkkk kkkkkkkkkk was Ob | i gated to pay *kkkkkkkk an amou nt

8 The *kkkkkkkkkkkkkkkhkkkkhkkkkkkhkkkhkkkhkkkhkkkkkkkkhkkx and the *kkkkkkkkkkk are herelnafter CO”eCt'Ver
referred to as the "Restructuring Transactions."

® As described above, none of the Restructuring Transactions was undertaken to reduce the
California franchise tax liability of ********+** gnd jts subsidiaries, except to the extent that such
transactions enabled the *******+*+xx g qualify as a tax-free transaction for California franchise
tax purposes.

10 Certain of these *rrtrktkirkirmirkkrcrononk \ware undertaken to place five-year active trade
or businesses into *********** 15 enable it to satisfy the IRC 8355(b) requirements for California
franchise tax purposes.

11 The kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkx Occurred before the date Of the *kkkkkkkkkkkx (the fkkkkkkkhkhkikikx
'k*****”).
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not to exceed a specified amount based on the

kkkkkkkkkkkkkkkkkkkhkkkhkkkkkkkkkkhkkhkkhkkhkkkhkkkkkkkkkkhkkhkkkkkkkkkkkkkkkkkkkhkkkhkkkkkkhkkkkkkhkkkhkkkkkkkkkkkkkkkkhkkkkx
kkkkkkkkkkkkkkkkkkkhkkhkkkkkkkkkkkhkkhkkkkkkkkkkkkkhkkkkkkhkkkkkkkkkkkkkkkkhkkkhkkkhkkhkkhkkhkkkkhkkkkkkkkkkkkkkkkhkkkx
kkkkkkkkkkkkkkkkkkkhkkkhkkhkkkhkkkkkkhkkhkkhkkhkkkkkkkkkhkkhkkhkkhkkkkkkkkhkkkkhkkkkkkhkkkkkkkkhkkhkkhkkkhkkkhkkkhkkkkkkkkkkkkhkkkkkkx

kkkkkkkkkkkkkkkkkkkhkkhkkkkkkk

No ruling is requested from the FTB Chief Counsel with respect to any of the dividends
described above. As such, the dividend transactions are not included in the "Relevant
Transactlons” Wh'Ch COﬂSISt Of the *kkk*k ******’ *%k%k%k k%% *********’ *%k%k%k kkkkkkkkkk **********’
*kkk kkkkkkkkk kkkkkhkkkkkkkkkkhk (as deflned |n STEP 2 b beIOW) the *kkkk kkkkkkkkk kkkk
rexrkrkxkxirk (s defined in STEP 5 below), and the ********** (35 defined in D.3. below).

STEP 2: *x*+*x&%** Transactions

a. *kkkk ********. On *************, pursuant to the *kkkk ******’ *kkkk merged W|th
and into ********* in g transaction intended to qualify as a “reorganization”
under IRC section 368(a)(1)(A) (the "*¥#k* xkkkxiry

b. *kkkkkkkk kkkkkkkkkk *************. On *************, *kkkkkkkk kkkkkkkkk a” Of the
stock of **** the preferred stock of **** and a portfolio of *****rtkkikkkix
previously owned by ***** tg ******+* (Which since the date of the IRS Private
Letter Ruling Request has been organized as ****** *rikkk skttt )
in exchange for stock of ******** in g transaction intended to qualify as a tax-
free exchange under IRC section 351(a) (the “***x*¥kik skrkkkkkkkakm)

C. kkkkkkkkk kkkkkkkkkkk *‘k*‘k******. On kkkkkkkkkkkkk khkkkkkkkk dIStrlbUted the StOCk of

Tk (g FRkeRRRRE N @ transaction by a disregarded entity that is
disregarded for federal income tax and California franchise tax purposes.

STEP 3 Fokk Fhkkkkkkk kkk Kkkkkkkkkk kkkokkkkkkx 12

a. *r ek ek distributed all of its assets, subject to its liabilities, to ******
*kkkkk kkkkk kkkkkkkk an kkkkkkkkkkkkkkkkkkkkkkhkkkkhkhkkkkhkk kkkkk kkk kkkkkkx |n a
complete *****xxkk of ¥** in g transaction intended to qualify as a tax-free
reekkkekx under IRC sections 332 and 337 for federal income tax purposes (the

hkk kkkkkhiik! ')

12 The transactions described in STEP 3 occurred between *riritiikiik g sikickirirk  Egch of
the companies referenced in STEP 3 is defined and described in greater detail in the IRS Private
Letter Ruling Request. As described below, sections of the PLR relevant to the ***x*¥xkxkkiikix
and the **rxxkkkrkikikkikiiiis are excluded from this request because, on whole, they will be
taxable for California franchise tax purposes, whereas they should be tax-free for federal income
tax purposes.
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kkkkkkkkkkhkkkkkkhkk  kkhkkkkk kkkkkk kkkkkkkkkhkkkhkkkkkkkkkkkkhkk ("******") *kkkkkhkkk a" Of

the assets and liabilities associated with the **** ***<*+* and possibly cash, to
*************'k*'k******************’ a kkkkkkkkkkkkkkkkkkkkkkkhkkkhkhkkkkkkkkkkkkkkkkk and
*eekkx which will be a corporation for U.S. federal income tax and California
franchise tax purposes, in exchange for all of the shares of ******¥*xx(thg “*rxkrx

***********”)

*kkkkk *******. *kkkkk *******red a” Of the StOCk Of *********to *****’ an ent|ty
disregarded for federal income tax purposes, in exchange for cash, in a
transaction that is disregarded for federal income tax and California franchise
taX purposes (the lkkkkkk *******”).

Fhkkk ek kel eekkkeelkk all of the outstanding stock of ***** and possibly
Cash to *********in exchange for Shares Of *********(the bkkkkk ***‘k******”).

*kkkhk kkhkkkhkkkhkkkhkk **********. *kkkk dIStrIbuted some Of the StOCk of *********to
*ekand the remainder of the stock of ******xxxtg *xx¥*x |n 3 transaction that is
disregarded for federal income tax purposes. ****then transferred the stock of

Freekkkekkt received to ****** (the two transactions collectively, the “*x*¥* xxkkx
**********”) .

Fkkkkkek Sk ekl kekkk distributed all of the stock of *********prg rata to the
holders Of ItS Common Stock **k*k*% and *kkkkkkkk (the kkkkkdx kkkhkkkkkkk **********").

*kkkk kkkkkkkkkk **********. *kkk distrl buted a” Of the StOCk Of *********received by
*kkk in the kkkkkk kkkkkkkkkk kkkkkkkkkk (Which Constituted approximately *kkkkk Of
th e 0 utstan d i n g Sto C k Of ********) to *kkkkkkkk (th e fkkkkhk kkhkkkkkhkhikkx **********”) .

STEP 4: *x¥xk skkkkkrkx

On Fexkrkiekkk ket merged with and into ********** 0 g transaction that qualifies
as a tax-free ******+*x nrsyant to IRC sections 332 and 337.

Immediately prior to the ***¥¥kikkkk kkkkkkxk (through *******++*) was engaged in a
five-year active trade or business within the meaning of IRC section 355(b). The
Frkkk keekkekkkk was consummated in order to ensure that ****xxkxx wil| similarly be
treated as engaged directly in a five-year active trade or business immediately
after the ******+x** for California franchise tax purposes as required under IRC
section 355(b), as adopted and conformed to in the CR&TC.>

3 The Internal Revenue Code as applicable for California purposes as of the “specified date” of
January 1, 2005.
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As a result of the ***** xxkkexkix the trade or business assets and activities of *****
will be treated as directly held by ********* for federal income tax and California
franchise tax purposes.

STEP 5: *** Fhkkkkrkrx 14

kkkkkkkkk khkkkkkkkkhhhhkhkhhhhkhkkkkx On kkkkkkkkkhkhkhkhk kkkkkhhkhk khkhkkkkx to *kkkkkkkkk a”

Of the StOCk Of *********’ *kkkkk kkkkkk *‘k*‘k*‘k*‘k*********’ kkkkhkk kkkkkhk kkkkkkkkkkkkkkkk and

*kkkkk kkkkkk *****************. (the Hkkkkkkkkk ************”) each Of Whlch OWnS assets
that are associated with the x#xwx wxkxe (the meorerernen) 15

2 . B us | ness P u rpose fo r kkkkkkkkkkkkkk kkkkkkkkhkkhk kkkkkkkkkk

*kkkk kkkkkk *kkkkkkhkk khkkkkkkkkk *,kkkkkkkkk kkkkkkkkkk *kkkk kkkkkkkkk
The , the , the s, the and the

*eekkkkkks (described herein), were each undertaken to facilitate the *****x***x ‘which was
motivated, in whole or substantial part, by the following "Corporate Business Purposes™:
(a) fit and focus, i.e., to allow the management of *******x* gnd the ***** ***++* tg focus
their efforts on more closely aligned respective firm-wide strategic priorities; (b) to
increase the ability of the ***** ***x** tqg pursue strategic transactions, including by using
its own equity as an acquisition currency; (c) to enhance the ability of the ***** **¥kkxx tg
attract, retain and properly incentivize key employees, particularly through the use of its
own equity; and (d) to eliminate the possibility that *******¥** gy the **¥*x *kkxkk || he
placed at a competitive disadvantage relative to its peers because potential clients and
strategic partners view the ****x xkkxkk gp kkkekkiek ragpectively, as a competitor.

In a presentatlon dated *************’ *kkkkkkkk StatEd that the *kkkkkhkkkk Wl” fkkkkkkhk kkhkkhkkhkkhkkik

kkhkkk kkk kkk kkhkkkkkkhhhk hhkhkhhkhkhkk khkhhkhkhkh kk kkkkhk *hkhkhkhk kkkkhhhikx *kk
k*kkkkkkkkkk 1 fikkkk kkkkk [*********] *kkkkkkkkkkkkkkkkk khkkhkkk *khkkkkkkkhkhhhk *khkkhxxxkx
’
kkkkkkkhkk kkkkkkkkkk? kkk bkkkkkkkk [*** *kkkk ******] kkhkkkkkkkkk kkkkhkkhkk kkkkkkk *khkhkhkhkkx

KhkhKIRE Khk KAAFIIAR FhRAAFAFIAFAFAE *hkrxxxx 116

Taxpayer has represented for purposes of obtaining the IRS PLR and this Chief Counsel
Ruling that the business purposes described above are real and substantial non-federal
and non-California tax purposes that are germane to the business of ********* gnd
*eekkeekkk and that satisfy (i) the requirement that the ***** **+*** he carried out for a
business purpose under Treas. Reg. section 1.368-1(b), and (ii) the requirement that the
*eekkkkkkx he carried out for one or more corporate business purposes within the meaning
of Treas. Reg. section 1.355-2(b)(2) (“Corporate Business Purpose”).

14 The *wreexsriix gccurred in conjunction with the **xxxxxsesx (described in D.3. below).
Pursuant to the IRS PLR, the *****xxkxxxx qyglifies for nonrecognition treatment under IRC §368.

15 sedskkskdkdokkdokkdokkdkkdokkk to *************. kkkkkkhkkkk |n turn Contrlbuted the StOCk Of *kkkkkhkk and
kkkkkkkkkkkkkkkhkkkkkkkkhkkkkkkkhkk to *kkkkkkkkkkkk a WhO"y-Owned SUbSIdIary Of *kkkkkkkkk

16 See wrwrmirk Qyeryjew (Frrrerker) (|RS Private Letter Ruling Request Exhibit *).
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Taxpayer has further represented for purposes of obtaining this Chief Counsel Ruling
that none of the *****xxkikak darkdek Fkkaeks** has been undertaken to reduce the
California franchise tax liability of ********* gnd its subsidiaries, except to the extent that
such transactions enable the ********** g qualify as a tax-free transaction for California
franchise tax purposes.

3 . T h e *kkkkkhkkkk

On *************’ kkkkkkkkk distrlbuted a” Of the Stock Of *kkkkkhkkhkk pro rata to *********’S
shareholders in the *+wxereee 17

RULINGS REQUESTED

1. As aresult of the **¥*x* kikkkikk Heekkkikkx hecame directly engaged in the active
conduct of a trade or business, and will thus satisfy the active trade or business
requirement of IRC section 355(b) for California franchise tax purposes, as
adopted in the CR&TC as of the date of this Chief Counsel Ruling.

2. For California franchise tax purposes, the FTB will respect the form and
substance of the Relevant Transactions as described in and ruled on by the
Service in the IRS PLR, and will otherwise apply the CR&TC to the Relevant
Transactions in a manner that is consistent with such characterization described
in the IRS PLR.

3. None of the Relevant Transactions will constitute a noneconomic substance
transaction ("NEST") under CR&TC section 19774(c)(2), and thus, the NEST
understatement penalty under CR&TC section 19774 will not apply to any of the
Relevant Transactions.

REPRESENTATIONS

A. General Representations

1. *=eekkxk gsserts that the identical issues in this ruling request are not in a prior
California franchise tax return of the taxpayer or an affiliate for a previous year,
and are not the subject of an existing California audit, protest, appeal or litigation
concerning the taxpayer or an affiliate.

17 The *treexsiriix an(l the subsequent ****++riek wware intended to qualify as tax-free
transactions under IRC sections 368(a)(1)(D) and 355 for federal income tax and California
franchise tax purposes, and were treated as such in the IRS PLR. See business purposes for
*eRkkekkikk* as represented by Taxpayer and discussed above.
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2.

Immediately before the *********x " jtems of income, gain, loss, and deduction will
be taken into account as required by the applicable intercompany transaction
regulations (as determined under Cal. Code of Regs., tit. 18, section 25106.5-1).

B. IRC Section 355(b) Representations

3.

Immediately prior to the ***** *kkkkkikx Hkkxk \was engaged in a five-year active
trade or business within the meaning of IRC section 355(b) and ********** hgg
continued such active trade or business following the ***** *¥¥kkxkkix  The five
years of financial information submitted on behalf of ********* yjith respect to the
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk Conducted by *kkkk |S representat've Of
Feekkkekkk's present operations, and with regard to ***** gnd *****x*krxthere have
been no substantial operational changes since the date of the last financial
statements submitted. As a result of the ***** **xekkxx immediately after the
Tk ekl was directly engaged in the active conduct of a trade or
business within the meaning of IRC section 355(b).

ok continuously owned 100 percent of the stock of ***** for at least the five-
year perlod end|ng on the *kkkk *********. *kkkkkkkk Wholly owns **********.

Following the ***x#kkiik kkkkkxkk through ********x* Wil continue the active
conduct of its business independently and with its separate employees or
employees of affiliated corporations.

Freekkkkkk continuously, directly or indirectly, owned 100 percent of the stock of
Feekkkekkx for at least the five-year period ending on the ******x*** Dagte,

Immediately prior to the **xxk¥kiek Hadaeakidx (through *******) was engaged in a
five-year active trade or business within the meaning of IRC section 355(b). The
five years of financial information submitted on behalf of ********* \ijth respect to
the *kkkk kkkkkk kkkkkkkk Conducted by *kkkkkkkkk (through *******) |S representat|ve Of
*reekkkR’s present operations, and with regard to ******* there have been no
substantial operational changes since the date of the last financial statements
submitted. Immediately after the *****rxkkx ek will be directly engaged in a
five-year active trade or business within the meaning of IRC section 355(b).

Freekkkkkkk continuously owned, directly or indirectly, 100 percent of the interests of
*rxeekx (or 100 percent of the stock of its predecessor, * k¥ rkkidkk dkkkktkkkik)
for at least the five-year period ending on the ****x*¥**x* Date,

Following the ***x*kkxkk Heekkkrkkkx will continue the active conduct of its business
independently and with its separate employees or employees of affiliated
corporations.

C. CR&TC Section 19774 Representations
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10. Each of the ***x*kxkkik kxkkrkiidx other than the ********** was primarily carried out
to facilitate the ********+* gr jts Corporate Business Purposes.

11.None of the ***rekkkkix wkkkekiik \was undertaken to reduce the California franchise
tax liability of ******** gnd/or any of its subsidiaries, except to the extent that such
transactions enabled the ********* tg qualify for nonrecognition treatment under
IRC section 355 as adopted in the CR&TC for California franchise tax purposes.

RULINGS

Based on the accuracy and completeness of the facts and representations provided by
the Taxpayer as provided, and subject to field examination by the Service and/or FTB of
the facts relating to the ****x¥kkikk kxkkkxrkix  the FTB Chief Counsel rules as follows:

1. Based on the Taxpayer's receipt of the IRS PLR, and the facts and
representations provided by the Taxpayer herein, the *********x yj|| satisfy the
active trade or business requirement of IRC section 355(b) for California franchise
tax purposes, as adopted in the CR&TC as of the date of this Chief Counsel
Ruling.

2. For California franchise tax purposes, the FTB will respect the form and
substance of the Relevant Transactions as described in and ruled on by the
Service in the IRS PLR, and will otherwise apply the CR&TC to the Relevant
Transactions in a manner that is consistent with such characterization described
in the IRS PLR.

3. Based on the facts and representations as provided by the Taxpayer herein, none
of the Relevant Transactions will constitute a noneconomic substance transaction
under CR&TC section 19774(c)(2), and thus, the NEST understatement penalty
under CR&TC section 19774 will not apply to any of the Relevant Transactions.

LAW AND ANALYSIS

California Adoption of "Subchapter C"

Pursuant to CR&TC sections 24451 and 17321, California specifically adopts by
reference Subchapter C of Chapter 1 of Subtitle A of the Code,® without any
modifications that are relevant to the legal analysis herein. These Subchapter C
provisions include, but are not limited to, IRC sections 312, 332, 337, 351, 355, 358, 361
and 368. Furthermore, the related Treasury Regulations with respect to these federal
statutes are also adopted by California pursuant to CR&TC sections 23051.5(d) and
17024.5(d). Therefore, all citations included herein to the aforementioned sections and
related Treasury Regulations also refer to the corresponding provisions of California law.

18 california conforms to these provisions of the Internal Revenue Code as of the “specified
date” of January 1, 2005.
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Subchapter C Provisions Applicable to the ****xrx

The IRS PLR provides that the ********* qualifies for nonrecognition treatment under IRC
sections 355 and 368. California adopts by reference IRC sections 355 and 368 and the
related regulations thereto through CR&TC sections 24451 and 23501.5(d) for corporate
franchise tax purposes, and CR&TC sections 17321 and 17024.5(d) for personal income
tax purposes. Additionally, as discussed in FTB Notice 89-277, California follows federal
procedures and rulings where California law is in conformity to federal law as long as the
FTB has not publicly indicated it will not follow the ruling or procedure.

IRC Section 355(b) "Active Trade or Business" Reguirement

1 *kkkkkkkk

As stated above, the Taxpayer has received an IRS PLR in which the Service has ruled
that the ******xxxx \wil| constitute a tax-free reorganization under IRC sections
368(a)(1)(D) and 355; implicit in this IRS PLR is that the ******x*** \j|| satisfy the "active
trade or business" requirement of IRC section 355(b). As of the date of the *****¥kxxk
California has not adopted the amendments to IRC section 355(b) made by section 202
of TIPRA. Thus, ********* [iquidated ***** jn the ***** *xxxkkikk  described herein, in order
to become directly engaged in the active conduct of a trade or business to satisfy the
requirements of IRC section 355(b) as currently applicable for California franchise tax
purposes.

Prior to the *****kkxkk ek formerly a wholly owned subsidiary of ******x+* \yas
merged with and into ******x*** g disregarded entity owned by *****x*¥* jn the *x*k*
*reekkkkk such that the trade or business assets and activities of ********+x gre
currently treated as held directly by ******** for federal income tax purposes.
Immediately after the *****rxkkk kkkkkix wags directly engaged in the conduct of an
active trade or business through *****x***x 55 g result Of the ****x *kkikkkik

Prior to the 2005 modifications to IRC section 355(b) in section 202 of TIPRA, the
Service had consistently ruled that a company may engage in a tax-free restructuring
transaction, such as the ***** xkkxekkix in grder to satisfy the active trade or business
requirement.’® The Service has also consistently ruled that a company can satisfy the

19 See Rev. Rul. 74-79, 1974-1 C.B. 81 (holding that a parent corporation not engaged in the
active conduct of a trade or business may satisfy the active trade or business requirement of IRC
8355(b) by liquidating a wholly-owned subsidiary that meets such requirement and acquiring the
subsidiary's business in a transaction in which no gain or loss is recognized). Rev. Rul. 74-79
was followed by the Service in PLR 200109027 (November 30, 2000) (********k*+x [iquidated
subsidiaries that directly conducted an active trade or business into ******x*x*+x jn grder to satisfy
the active trade or business requirement of IRC 8355(b)); PLR 200101006 (October 5, 2000);
PLR 9447023 (August 23, 1994); PLR 200215027 (January 10, 2002) (*******x+¥x* gcquired an
active business via a tax-free reorganization with a sister corporation); PLR 200214025 (January
4, 2002) (r***+*+xxixxx created a newly formed limited liability company into which it merged an
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active trade or business requirement notwithstanding the fact that during the relevant
period it had no employees and that all of its business was conducted through the use of
employees of affiliated corporations.?°

Active Trade or Business Formerly conducted by ***** (and now by ***¥ikik) - bkt
COﬂdUCtS the kkkkkkkkkkkkkkkkhkkkkkkkkkhkkkkkkkkkkk Wthh COI’]SIStS Of

kkkkkkkkkkkkkkkkkkkhkkkhkkhkkkkkkkkhkkhkkhkkhkkhkkkkkkkkhkkhkkhkkhkkkhkkkhkkkkkkkkkkhkkhkkkhkkkkkkkkkkkkkkhkkkhkkkkkkkkkkkkkkkkhkkkx
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
kkkkkkkkkkkkkkkkkkkhkkkkkkhhkkkkkhkkhkkhkkhkkkhkkkhkkkkkkhkkhkkhkkkkkkhkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkkkkkhkkkkx

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk . 21 k*kkkkkkkkk un d e rtakes th ese b u Si ness activiti es

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkhkkkkkkkkhkkhkkkhkkkkkkkkkkkkkkkxk

AS part Of the *khkkkkkkkkkkkhkhkhkhkhkhkhkkhkkkkkkx BUSI ness *kkhkkhkkk

kkkkkkkkkkkkkkkkkkkhkkhkkhkkkhkkkkkkhkkhkkhkkhkkkhkkkhkkkkkkhkkhkkhkkkkkkhkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkhkkkx
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
kkkkkkkkkkkkkkkkkkkhkkhkkkkhkkkkkkhkkhkkhkkhkkkhkkkhkkkkkkhkkhkkhkkkkkkkkkkkkkkkkhkkkkhkkkhkkkkkkkkkkkkkkhkkkhkkkkkkkkkkkkkkkkkx

*kkkkkkkhkhkhkhkhkhkkkhkkkkhhhhkhkhhhhhkhkhhhkhhkhhhkhkkkkx

kkkkkkkkkhkkkkkkhkkhkkkhkhkkhkkhkkkhkkhkhkkhkhkkkhkkhkhkkhkhkkhkkhkhkkkkhkkkhkkhkhkkkkhkkkhkkkhkhkkhkkhkkkhkkkkhkkkhkkkhkhkkkkhkkkkhkkkk
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
kkkkkkkkkhkkkkkhkkhkkkhkkkkkhkkhkkhkkkhkkhkhkkhkhkkhkhkkhkhkkhkkhkhkkhkkhkhkkhkkhkkkhkkhkhkkkkhkkhkkhkhkkhkkhkkhkkkkhkkkhkkkhkkkkhkkkkhkkkk
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk

kkkkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkkhkkhkkhkkkkkhkkkkkkkkkkkkkkkkhkkkhkkkkkkkkkkkkkkhkkkkkkkkkkkk

For each year of the five-year period ending on the ******¥*xxx [ate *rwkkkkkkk gnd its
predecessor, ***** has had at least ** full time equivalency ("FTE") employees engaged
|n the *kkkkkkkkkkkkhkkhkkkhkkkhkkkkkkkkk BUS|neSS Currently, *kkkkkhkkhkk has ** FTE employees

existing subsidiary with a qualifying five-year active trade or business in order for ****¥xxxkrxk g
satisfy the active trade or business requirement of IRC 8355(b)); and PLR 9809035 (November
25, 1997) (*rx+exrrxkkk angaged in pre-spin off restructuring which included checking-the-box (to
be disregarded) on various existing subsidiaries so that an active trade or business could be
attributed to ****xxxkirkk g *rxkkrekix for purposes of satisfying IRC 8355(b)). See also Mark J.
Silverman, Corporate Divisions Under Section 355, Practicing Law Institute, 2002 Tax Strategies
for Corporate Acquisitions, Dispositions, Spin-Offs, Joint Ventures, Financings, Reorganizations
& Proposed Restructurings, 547 PLI/Tax 9, 80 (discussing methods by which companies can
reorganize their legal structure to satisfy the active business requirement of §355(b)); and
Thomas F. Wessel, M. Todd Prewett, Richard D'Avino, Joseph M. Pari, Corporate Distributions
Under Section 355, Practicing Law Institute, 2002 Tax Strategies for Corporate Acquisitions,
Dispositions, Spin-Offs, Joint Ventures, Financings, Reorganizations & Proposed Restructurings,
546 PLI/Tax 871, 1053.

%0 See Rev. Rul. 79-394, 1979-2 C.B. 141, as amplified by Rev. Rul. 80-181, 1980-2 C.B. 121;
see also PLR 200634005 (May 25, 2006); PLR 200044017 (Nov. 3, 2000); PLR 9843033 (July
28, 1998); and PLR 9701060 (Oct. 9, 1996).

21 In addition to conducting thig Freririskrkkikikkkkk JkkkExx% 9|50

kkkkkkkkkkkkkkkkkkkkkhkkkkkhhkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkhkhkkkkkhkkkkkkkkkkkkkkkhkhkkkkkkkkkkkkkkk
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engaged In the kkkkkkkkkkkkkkkkkkkkkkkkkkk BUS|neSS. For the fiscal year ended *kkkkkkk kkkkkkk
, *kkkk gross revenue from the *kkkkkkkkkkkkkkkkhhkkkhkkhkkkhkk BUSII’]eSS was *kkkkkkkkkkk
and it had gross assets of approximately *****x***ix* gt year-end.

Since its formation in **** and prior to the ***** **xekkkxk  g|| of the outstanding stock of
Rk was held by *****x** — Other than the period between ***x**kixkkixk " and

Fkkdokkkhkdhkkhkrk i B T B B
, when its name was name

remained unchanged since its formation.

Feekkkekkx (including through its predecessor, *****) will have continuously conducted an
active business within the meaning of Treas. Reg. section 1.355-3(b) for the five-year
period ending on the ********* Date. There has not been any substantial change during
the five-year period ending on the *******x*x Date in the *****kikkkikkkk: Business
actively conducted by *********x (gnd formerly conducted by *****). There has not been
any cessation or substantial reduction in business activity of the ****#¥kktkkkikkkbikikkkiokkk
Business of **x**xxxkk (gr ***xx) for any significant period of time during the five-year
period ending on the ********** Date. Finally, during the five-year period preceding the
Freekkkekkk Date, ***ekkrrk (Including through *****) has not acquired or disposed of any
entity, nor has it been a party to a ********* ‘merger or any other type of taxable or tax-
free reorganization, other than the acquisition of **#xerksikinix 22

The ***** *xekkikkx has been undertaken to ensure that ********* i5 treated as engaged in
an active trade or business immediately after the ********x* {gr California and certain
other states’ franchise and income tax purposes.

As of the date hereof, California and certain other states have not adopted, for purposes
of such states’ franchise and income tax laws, the amendments to IRC section 355(b)
made by section 202 of TIPRA. Section 202 of TIPRA effectively replaced the “holding
company” test in IRC section 355(b)(2)(A) (as in effect prior to TIPRA) with a test that
permits a ***xx*kkx gp xkkkxkkik corporation to satisfy the “active trade or business”
requirement of IRC section 355(b)(2)(A) if the “separate affiliated group,” of which the
Freekkkkk Qr *rekkkkkkk corporation is the common parent, is engaged in the active conduct
of a trade or business.®

Importantly, under both current IRC section 355(b)(2)(A) and former IRC section
355(b)(2)(A) (i.e., as in effect prior to TIPRA, and current California law), a corporation is
treated as engaged in the active conduct of a trade or business if it is itself directly
engaged in the active conduct of a trade or business.

Absent the ****x *xkxkkixk gt the time of the *xrkkix ke would not be engaged
directly in the active conduct of a trade or business, nor would it satisfy the “holding

22 wxrxx goquired the Stock Of *rktritkkihitiok (kkokk?) ) sk seekek \which is currently a
subsidiary of ***** conducts a ******kkrkkkkrrikkikiiix hsiness that is separate from the

kkkkkkkkkkkkkkkkkkkkhkkkkkkk B us | ness

% |RC §355(b)(3).
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company” test of IRC section 355(b)(2)(A) as in effect prior to TIPRA. As a result, while
*eekkkekk would be treated for federal income tax purposes as satisfying the “active trade
or business” requirement of IRC section 355(b)(2)(A), by reason of IRC section
355(b)(3), ********* would not satisfy the active trade or business requirement of IRC
section 355(b)(2)(A) as in effect prior to TIPRA, and therefore would not be so treated for
California franchise tax purposes.

As a result of the ***** xxkkkxxk ' the trade or business assets and activities of ***** are
treated as directly held by ********* for federal income tax and California franchise tax
purposes such that ******+** g treated as engaged directly in the active conduct of a
trade or business, thereby simultaneously satisfying the active trade or business
requirement of IRC section 355(b)(2)(A) for federal income tax and California franchise
tax purposes.

2. *k%k (**********)

Active Trade or Business of *****xxxxx — Immediately after the ** ik - kkitkkiok
was engaged in the active conduct of a trade or business through ******* g |imited
liability company that is wholly owned by ********** gnd a disregarded entity for
federal income tax and California franchise tax purposes.

*reekkkk is engaged in the business of operating the **x* *ikkkk (fhg ikt dokkkkk

********”) The *kkkk kkkkkk |S one Of the
K*kkkkkkkkkkhkhkhkkkkkkkkhhhhkhkhkhkhkkkkkkhhhkhkhkhkhkhkkkkkkx 111e *kkkk kkkkkk

kkkkkkkkkkkkkkkkkkkhkkhkkkkkkkkkkkkkkkkkkkhkkkkkkkkhkkkkkkhkkkkkkkkkkkkkkkkhkhkkkkkkkkkhkkhkkkkkkkkkkkkkkkx
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkx
kkkkkkkkkkkkkkkkkkkhkkhkkkkhkkkkkkkkkkkkhkkkkkkkkkkkkhkkhkkkhkkkhkkkkkkkkkkkkhkkkkkhkhkkkkkkkkhkkhkkkhkkkhkkkkkkkkkkx
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkx
kkkkkkkkkkkkkkkkkkkhkkhkkkkhkkkkkkkkkkkkkkkkkkkkkkkhkkkkkkhkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkx
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkx
kkkkkkkkkkkkkkkkkkkhkkhkkkkhkkkkkkkkkkkkhkkkkhkkkkkkkkhkkhkkkkkhkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkx

kkkkkkkkkhkhkhkhkhkkkkkkkhkhhhhkhhkkkkkhhhhkhkhhhkkkkkhhhhkhkhhhkkhkkkkhhhkhkhkhhkkkkkkkkix

kkkkkkkkkhkkkkhkkkkhkkkhkkkhkhkkhkkhkkkhkkhkhkkhkkhkkhkkhkhkkhkhkkhkkhkhkhkkhkkhkkhkhkkhhkkhkkhkhkkhkkhkkhkkkkhkkkhkkkhkkkkhkkkkhkkkk
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
kkkkkkkkkhkkkkkkkhkkkhkkkkkhkkhkkhkkhkkhkhkkhkhkkkhkkhkhkkhkhkkkhkkhkhkhkkhkkkhkkhkhkkkkhkkkhkkhkhkkhkkhkkhkkkkhkkkhkkkhkkkkhkkkkhkkkk
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
kkkkkkkkkhkkkkkkhkkhkkkkkhkkhkkhkkhkkhkhkkhkkhkkkhkkhkkhkhkkkhkkhkhkkhkkhkkhkkkkhkkhkhkkhkkhkhkkhkkhkkkhkkkkhkkkhkkkkhkhkkkkhkkkhkkkk
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
kkkkkkkkkhkkkkkkkhkkkhkkkkkhkkhkkhkkhkkhkhkkhkkhkkkhkkhkkhkkhkkkhkkhkhkkhkkhkkkhkkhkhkkhkhkkhkkkkhkhkkhkkhkkkhkkkkhkkkhkkkhkhkkkkhkkkkhkkkk
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
kkkkkkkkkhkkkkkkkhkkkkhkkkkkhkkhkhkkkhkkhkhkkhkhkkhkhkkhkkhkhkhkhkkhkhkhkkhkkkhkkhkhkkhhkkhkkhkhkkhkkhkkhkkkkhkkkhkkkhkkkkhkkkkhkkkk
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk

kkkkkkkkkkkkkkkkkkkhkkhkkkhkkkkkkkkkkhkkkkkkkkkkkkkhkkk
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24
*kkkkkk revenue from the kkkkkkhkkk Of the *kkkk ****** kkkkkkkkkkkkkkkkkhkkhkkhkkhkkkk kkkkkk *******

was *Frxekkekiix for the year ended *rrkkikkkiikk ke The other principal income stream
received by the ***x* *rxkkk jg xkkkrrikieiix which consist primarily of

kkkkkkkkkkkkkkkkkkkhkkkhkkhkkkhkkkkkkhkkhkkhkkhkkkkkkkkkhkkhkkhkkhkkkkkkkkhkkkkhkkkkkkhkkkkkkkkhkkhkkhkkkhkkkhkkkhkkkkkkkkkkkkhkkkkkkx
kkkkkkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkhkkhkkkkhkkkkkkkkkkxk fo r th e year en d ed

*kkkkkkkkkkkkkkkk

For each year of the five-year period ending on the ****x*¥k*xx Data *r**k+x hag had at
least ** employees engaged in the ***** xkkkkk kiekkixk - Currently, ******* has more than
*%% FTE employees engaged in the *kkkk kkkkkk ********.

Prior to **** the business currently conducted by ******* was conducted by ***+*¥* sk
*kkkkkkkkkkkk (“****”), a *kkkkk Corporatlon *kkk was a Wholly Owned SubSIdlary Of *kkkkkkkkk
at all times since **** through the date of its conversion to a limited liability company. On
Frkkkkkkkekikk k%) was converted into a ****** |imited liability company that is a
disregarded entity for federal income tax and California franchise tax purposes in a
transaction represented to have qualified as a tax-free ********* nyrsuant to IRC sections
332 and 337. In connection with the conversion, **** changed its name to ***¥x* Fkkkkk
Fhkkdkkek dekkk (Wil | keekkeelkkx has owned all of the interests in ******* since the date of
the conversion.

*reekkkk (including through its predecessor, ****) continuously conducted an active
business within the meaning of Treas. Reg. section 1.355-3(b), for the five-year period
ending on the ********x** Date, There has not been any substantial change during the
five-year period ending on the ********x Dgte in the **** *reekkk ke getively conducted
by *****x* (and formerly conducted by ****). There has not been any cessation or
substantial reduction in business activity Of the ***¥* *kixkk dxkikkrkk gf *kkkxkk (gr ****) for
any significant period of time during the five-year period ending on the ********** Date,
Finally, during the five-year period preceding the ********** Dgte, ******* (including
through its predecessor, ****) has not acquired or disposed of any entity (other than its

24 The term “*xxxxsikkxxxxss rafars to

kkkkkkkkkkkkkkkkkkkkkkhkkkkkkkhkkkhkkkkkkhkhkhkkkkhkhkkhkkkkkkkhkhkkkkkkhkhkkkkkrkkkkkkkkkkhkhkkkkkhkhkkhkkkrkkhkkhkkkkkkkhkkkkkkkkk
kkkkkkkkkkkkkkkkkkkkkhkkkkkkhkkkkkkkkhkkkkkhkkkkkkkhkkkkkkkkkhkkkkkkkkkkkkkhhkkhkkkkkkkhkhkkkkkhkkkkkkkkkkkkkkkkkkk
kkkkkkkkkkkkkkkkkkkkhkhkkkkkkhkkkkkkhkkkhkkkkkhkkkkkkkhkkhkkkkkhkhkkkkkhkkkkkkkhkkhkhkkkkkkkhkhkkkkkhkkkkkkkkkkkkkkkkkkk

kkkkkkkkkkkkkkkkkkkkkkhkkkkkk

25 111 kkhkkkkk kkkkkhkkk kkkkkkkkk *kkhkkkkk I
In addition to the , provides
*kkkkkkkkkkkkkkkhkkkkkkkkkkkkhkkkhkkhkkkkkkkhkkkkkhkkkhkkkkkkkkhkkkkkhkkkkhkkkkkkkhkkhkkkkhkkkhkkkkkkhkkkkhkkkkkkkkkkkkkkhkkkkkkkkkk

kkk kkkkkkkkkkkkkkk kkkkkkkhhkhkhkkkkk kkhkkkkkhkk kkkk  khkhkkkhkhkhkhkkkkhhkhkhkhkkkk kkhkk kkkkkk kkkkkhkhkkkkkkkhkkx
*********, kkkkkkkhkkk kkkkkkkkkk ***************’ kkkkkkkkkkkhkkkkkkkhkkhkkkkkk kkkkkkkhkk
kkkkkk kkkkkkkkhkkhkkk kkkkkkkkhkhkhkkkkhkk kkhkkkkhkhkhk kkkk kkkkkkkkkhkkkkkkkhk kkkkkkk
kkkkkkkkkkkk  kkkkkkk kkkkkkkhkhkkhkkkkk kkhkkkkhk kkkkkkkhkhkkkkkhkkhkkk kkkkkkk kkkkkkkkkkkhkkkkkkkkkx
kkkk kkkkkkkkkkhkhk kkkkhkhkkkkkk khkhkkkkkhkhkk kkkkhkkkkkkhkhkkkkkk kkkkkkkkkkk
’

*k kkkkkkkkkk kkkkkkkkhkkkkkhkhk kkkkhkhkkkkkhkhkhkhkk kkkkkkkkkkkkkkk kkkk kkkkkkkkkx

kkkkkkhk kkkk kkkkkkkkhkhkk kkkkhkkkkkkkkk *%k%k * *k%k *kkk kkkkkkkkkkkkkkkkk
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acquisition of *xx#xx jp skexkerixinr) 26 nor hags jt been a party to a ******** merger or any
other type of taxable or tax-free reorganization.

Noneconomic Substance Transactions (NEST) Under CR&TC Section 19774

For tax years beginning on or after January 1, 2005, pursuant to CR&TC section 19774,
if a taxpayer has a noneconomic substance transaction understatement, a penalty is
imposed for an understatement attributable to any noneconomic substance transaction.
The penalty is 40 percent of the understatement of tax.?’ If the transaction is adequately
disclosed by a taxpayer in a return (or a statement attached to the return) the penalty is
decreased to 20 percent of the understatement of tax.®

A noneconomic substance transaction includes the disallowance of any loss, deduction
or credit, or addition to income attributable to a determination that the disallowance or
addition is attributable to a transaction or arrangement that lacks economic substance,
including a transaction or arrangement in which an entity is disregarded as lacking
economic substance.?® A transaction is treated as lacking economic substance if the
taxpayer does not have a valid nontax California business purpose in entering into the
transaction.*

The Taxpayer has represented that the ***** Merger, the ****¥kktk dkkkdkkikk  theg ***
*kkkkkkkk the *kkkkkkkkk **********S the kkkkk kkkkkkkkk and the *kkkkkkkkk Were undertaken to
facilitate the *******xxx and that the ********** \was motivated, in whole or in substantial
part, by one or more of the valid nontax Corporate Business Purposes described
above.*! In addition, the taxpayer has represented that none of the transactions

26 *kkkk kkkkk 1 *kkkkkkkkkkkkkkkkkk 1
In : acquired the , Which
kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkkkkkkkkhkkkkkkkkkkkhkkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkkkkkkk

*********************************************, |n a taxable transactlon PrIOI’ to the aCC]UISItIOﬂ,
******Was Owned by the **********************************'k******************-k********. The

kkkkkkkkkkkkkkkkkkk |S not part Of the kkkkkk *******.

? CR&TC §19774(a).

8 CR&TC §19774(b)(1).
29 CR&TC §19774(c)(2).
01d.

3 See PLR 200532011 (April 29, 2005) (ruling that a number of internal Proposed Restructuring
transactions that were carried out to facilitate a tax-free spin-off under 8355 were tax-free
reorganizations under IRC 8368); see also, Sheryl Stratton, Korb Holds Forth on Economic
Substance Doctrine, Tax Analysts, Jan. 24, 2007 (quoting IRS Chief Counsel, Donald Korb in a
speech given at the 2007 University of Southern California Tax Institute in Los Angeles, stating
that, "The economic substance doctrine will not be asserted to challenge routine business
restructurings...[such as] when a subsidiary is formed solely for the purpose of facilitating a state
law merger, and as part of the plan of reorganization, the subsidiary is required to go out of
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described above was undertaken to reduce the California franchise tax liability of
ek and its subsidiaries, except to the extent that such transactions enabled the
Feekkkekkk 1o qualify as a tax-free transaction for California franchise tax purposes.

Each of the Relevant Transactions principally intended to further the relevant corporate
business purposes described herein and/or to facilitate qualification of the ****xtkkix
under IRC section 355(b), for federal or state tax purposes, will be considered to have a
valid nontax California business purposes, such that the ***** Merger, the *****x*¥*
**********’ the *k%k *********, the *kkkkkkkkk **********’ the *kkkk *********’ and the *kkkkkkkkk W|”
not be treated as lacking economic substance for purposes of CR&TC section
19774(c)(2). Moreover, the form of the Relevant Transactions as reflected in the IRS
PLR will be respected and none of the transactions described above should be
disregarded or recharacterized as a “sham” because each of the transactions has been
undertaken to facilitate the ******x** which has a valid nontax California business
purpose.

Accordingly, none of the Relevant Transactions (i.e., the ***** Merger, the ***x*¥kxx

**********’ the *kk *********, the *kkkkkkkkk **********’ the *kkkk *‘k*‘k*****’ the kkkkkkkkkk and the

Feekkeekkk) will constitute a noneconomic substance transaction and, as a result, the
noneconomic substance transaction understatement penalty will not apply to any of the
foregoing transactions for California franchise tax purposes.

SCOPE OF RULING

Please be advised that the California franchise tax consequences expressed in this Chief
Counsel Ruling are applicable only to the named taxpayer and are based upon and
limited to the facts and representations you have submitted to the FTB. In the event of a
change in relevant legislation, judicial or administrative case law, a change in federal
interpretation of federal law, or a change in the material facts or circumstances relating to
and on which this ruling is based, this ruling may no longer be applicable. It is your
responsibility to be aware of and promptly notify the FTB should any of these
circumstances occur.

This letter is a legal ruling by the Franchise Tax Board's Chief Counsel within the
meaning of paragraph (1) of subdivision (a) of CR&TC section 21012. Please attach a
copy of this letter and your request to the appropriate returns when filed or in response to
any notices or inquiries which might be issued.

Very truly yours,

existence by merging into the target corporation...[The IRS will] continue to recognize that the
tax law has long allowed a corporation to reduce its ownership in a closely held corporation
below 80 percent, even if the reduction is solely for the purpose of avoiding IRC 8332, in order
for the taxpayer to recognize a loss on the subsequent liquidation of that subsidiary...".



July 17, 2007
Chief Counsel Ruling 2007-3
Page 19

Debra S. Petersen
Tax Counsel IV

Michael C. Hamersley
Tax Specialist Il
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	**********, through its subsidiaries, is engaged in the conduct of ********* ***** ******.   For purposes of this ruling request, ********** will rely upon a portion of the ***** ****** conducted by ******* ******* ******* **** (“*******”), a wholly-owned subsidiary of ********** and a disregarded entity for federal income tax and California franchise tax purposes,  to meet the active trade or business requirement of IRC section 355(b). 
	 
	(i) ****** ****** ******* *********** (“****”), a ****** corporation, which is principally engaged in the business of ******************************************************************************************************************************************; and  
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	Taxpayer has further represented for purposes of obtaining this Chief Counsel Ruling that none of the ************** *********** ********** has been undertaken to reduce the California franchise tax liability of ********* and its subsidiaries, except to the extent that such transactions enable the ********** to qualify as a tax-free transaction for California franchise tax purposes. 
	3. The **********  
	 
	On *************, ********* distributed all of the stock of ********** pro rata to *********’s shareholders in the **********.    
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